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On May 21, 2008, President Bush signed the Genetic Information Nondiscrimination Act (GINA) 

into law.  The bill, H.R. 493, prohibits both insurers and employers from using genetic information 

adversely.  Employers are forbidden from firing, refusing to hire or otherwise discriminating against 

workers based on genetic information.  Subject to only a few exceptions, employers also may not 

request, require or purchase genetic information.  This legislation had been pending for more than a 

decade, and finally passed with broad bipartisan support.  

GINA passed unanimously in the Senate, and 415-16-1 in the House, with the lone dissenting vote 

coming from Congressman Ron Paul.  The bill was supported by a wide coalition including the NIH, 

AMA, insurance and pharmaceutical companies.  It was opposed by the U.S. Chamber of Commerce, 

among others, due to the concern that the bill will generate frivolous lawsuits.    

By the end of 2007, 35 states had already enacted laws prohibiting genetic discrimination in 

employment, including Kansas, Missouri and Nebraska.  So although GINA was hailed as “the 

first major new civil rights bill of the new century” by Senator Kennedy, its provisions are nothing 

revolutionary at the state level.  However, key differences exist (See Table).  Additionally, GINA does 

not preempt the state laws.  Employers will need to comply with both GINA and any applicable state 

provisions.
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Jurisdiction Statute Genetic 
discrimination 
prohibited in 
hiring, fi ring, 
and/or terms, 
conditions or 
privileges of 
employment

Genetic 
Informa-
tion = 
results of 
a genetic 
test

Genetic 
Information 
includes 
genetic 
tests of fam-
ily members 
and the 
occurrence 
of a disease 
in family 
members

Prohibits employers
from

Requesting     Requesting     Requesting
genetic              genetic               genetic
test                       test                       test

Federal GINA, 
H.R. 493

X X X X X X

Kansas K.S.A.
44-1002
(m)

K.S.A. 
44-1009
(a) (9)

X X X X X

Missouri R.S.Mo
375.1300
(3)&(4)

R.S.Mo
375.1306

X X

Nebraska Neb. Rev.
Stat.
48-236

X X X
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The provisions of the law affecting employers do not go into effect until November 21, 2009.  
However, the Equal Employment Opportunity Commission will be promulgating regulations 
interpreting the law before then.  The provisions regarding insurance will go into effect on May 21, 
2009. 

1.  Covered Employers.  Employer coverage is the same as under Title VII of the Civil Rights Act of 
1964.  A covered employer is a person engaged in an industry affecting commerce who has fifteen 
or more employees for each working day in each of twenty or more calendar weeks in the current 
or preceding calendar year, and any agent of such a person.  Also covered are employment agen-
cies, labor organizations, and training programs.

2.  Employer Conduct.
a. Discrimination Based on Genetic Information.  It is unlawful for an employer to (1) fail 

or refuse to hire, or to discharge, any employee, or otherwise to discriminate against any 
employee with respect to the compensation, terms, conditions, or privileges of employment 
of the employee, because of genetic information with respect to the employee or (2) to limit, 
segregate, or classify employees in any way that would deprive or tend to deprive any employ-
ee of employment opportunities or otherwise adversely affect the status of the employee as an 
employee, because of genetic information with respect to the employee.

b. Acquisition of Genetic Information.  It is an unlawful employment practice for an  em-
ployer to request, require, or purchase genetic information with respect to an employee or a 
family member of the employee.
Exceptions:  An employer may obtain genetic information without violating GINA in the 

following situations:  

(1) where an employer inadvertently requests or requires family medical history of the em-
ployee or family member of the employee; 

(2) where health or genetic services are offered by the employer, including such services 
offered as part of a wellness program, and the employee gives written advance authoriza-
tion; 

(3) where an employer requests or requires family medical history from the employee to com-
ply with the certification required by the Family and Medical Leave Act; 

(4) where an employer purchases documents that are commercially and publicly available 
that include family medical history; 

(5) where the information involved is to be used for genetic monitoring of the biological ef-
fects of toxic substances in the workplace, and certain conditions are met; or 

(6) employer conducts DNA analysis for law enforcement purposes as a forensic laboratory 
and the genetic information is used to detect sample contamination. 

c.  Confidentiality.  In cases where an employer does obtain or possess genetic information of 
an employee, such information shall be maintained on separate forms and in separate medi-
cal files and be treated as a confidential medical record of the employee or member.  

 Employers may only release the records under certain circumstances, including: 

(1) to the employee at his or her written request; 

(2) to an occupational or health researcher if the research is in compliance with part 46 of 
title 45, Code of Federal Regulations; 

(3) in response to an order of a court, except that the employer may disclose only the genetic 
information expressly authorized by such order and must inform the affected employee; 
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(4) to government officials investigating compliance with this title if the information is relevant 
to the investigation; 

(5) to the extent that such disclosure is made in connection with the employee’s compliance 
with the certification provisions of section 103 of the Family and Medical Leave Act; or 

(6) to a Federal, State, or local public health agency with regard to information that concerns 
a contagious disease that presents an imminent hazard of death or life-threatening illness, 
and that the employee whose family member or family members is or are the subject of a 
disclosure under this paragraph is notified of such disclosure.

3.  Definitions: 
Genetic Information.  “The term genetic information means, with respect to any individual, 
information about (i) such individual’s genetic tests, (ii) the genetic tests of family members of 
such individual, and (iii) the manifestation of a disease or disorder in family members of such 
individual.”  This definition excludes information about the sex or age of any individual.  
Family Member.  The term “family member” means, (i) a dependent of such individual, and 
(ii) any other individual who is a first-degree, second-degree, third-degree, or fourth-degree 
relative of such individual.  The regulations will probably address which relatives are within the 
fourth degree.  
Genetic Test.  The term “genetic test” means an analysis of human DNA, RNA, chromo-
somes, proteins, or metabolites, that detects genotypes, mutations, or chromosomal 
changes. Genetic testing is a type of medical test that identifies changes in chromosomes, 
genes, or proteins. Most of the time, testing is used to find changes that are associated with 
inherited disorders. The results of a genetic test can confirm or rule out a suspected genetic 
condition or help determine a person’s chance of developing or passing on a genetic disorder. 
Several hundred genetic tests are currently in use, and more are being developed.

 
4.  Remedies and Enforcement.  GINA adopts the common Title VII of the Civil Rights Act of 1964 

employment litigation model, and individuals who feel they have been discriminated against 
in violation of this law must file a discrimination charge with the EEOC.  If the litigation is 
filed in federal court, the plaintiff may be awarded damages available under the 1964 Civil 
Rights Act, including back pay, front pay, reinstatement, actual and punitive damages (subject 
to caps), costs, attorneys’ fees and expert fees.  The legislation also forbids employer retaliation 
against an employee who files a charge under this Act. 

There is currently no disparate impact cause of action for GINA violations.  However,  in six years, 
a commission will review the science of genetics and make recommendations to Congress on the 
need to establish a disparate impact standard for genetic discrimination.

As a practical matter, it is unlikely that GINA will have a great effect on employers.  The legisla-
tion was passed more out of concern about the possibility of genetic discrimination rather than 
in response to actual incidents of discrimination.  As a prophylactic measure, GINA should allay 
these fears.  The biggest challenge to employers will be to ensure that their policies and practices 
accurately identify genetic information and handle it properly, most importantly by limiting disclo-
sure to the circumstances identified in the legislation.  There have not been many, if any, suits 
filed in the 35 states that already have genetic nondiscrimination laws.  However, GINA’s inclu-
sion of damages often unavailable under state law may result in future federal litigation.  Employ-
ers would be wise to include GINA in their general discrimination policies and training.   
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